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Bringing Down the 
House: Residential 
Foreclosures
By Robert R. Berk

Arizona has the fourth highest foreclosure rate in the  
nation (behind only California, Florida and Nevada).  One  
out of every 200 Arizona homes is in some stage of 
foreclosure, and with home prices continuing to plummet, 
growing numbers of homeowners, many of them investors,  
are making the economic decision to walk away from 
their property and from the related loan obligations.  This 
article summarizes Arizona foreclosure law, and discusses 
remedies available to lenders and protections available to 
defaulting borrowers. 

MORTGAGES V. DEEDS OF TRUST

Deeds of trust are relatively new.  In the “old days,” 
title to property passed at the time of sale, debt was 
secured by mortgages, and the only way for a lender to 
get title to the property in the event of a default was to 
file a “judicial foreclosure” lawsuit.   

Deeds of trust were created to provide a quicker,  
less expensive, non-judicial method of foreclosure.  The 
essence of a deed of trust is that the title is given to a 
trustee (instead of to the borrower), and the trustee is 
authorized to sell the property (usually to the lender) in 

Coveting Thy  
Neighbor’s Employee 
Could Prove Very 
Costly
By Josh M. Snell

Recently, in Security Title Agency, Inc. v. Pope,   
2008 WL 2895939 (July 29, 2008), the Arizona Court of 
Appeals found First American Title Insurance Company 
liable for $6,000,000 in punitive damages for aiding and 
abetting Linda Pope in breaching her fiduciary duty to 
her employer Security Title.  

Linda Pope was a branch manager and Assistant Vice 
President at Security Title.  In 2003, First American 
created the Talon Group.  Talon was a division of First 
American that sold title insurance policies underwritten 
by First American.  Talon’s business plan called for hiring  
key people from other title insurance companies who had  
relationships with key customers and other key  
employees.  First American learned that Pope ran a  
branch called Branch 66 that had annual revenue in excess 
of $8 million.  As part of their recruitment of Ms. Pope, 
First American intended all forty employees of Branch  
66 to become employees of Talon.  First American also 
set out a plan for the employees to leave at various times 
so that it would not raise suspicion at Security Title.  



Winter 2008/2009

2

JS&H  2901 N. Central Ave., Suite 800  Phoenix, AZ  (602) 263-1700  www.jshfirm.com

Continued on Page 12

Did You Know?

Jones, Skelton & Hochuli is a member of the 
Professional Lines Attorney Network (PLAN).  Visit 
PLAN’s website (www.prolinesattorneynet.org) to 
sign up for free e-mail caselaw alerts.

The Dilemma of the 
Absent Defendant
By James J. Osborne & 
Russell R. Yurk

All  too  f requen t ly,  an  
insurance carrier learns of a lawsuit filed against one of  
its insureds and refers the matter to an attorney, but cannot 
locate the insured defendant.  In other situations, the 
insured defendant originally consents to representation 
and participates, but then becomes unreachable.  In the  
first situation, the carrier could become liable for a default 
judgment.  In the second, the court will likely enter 
judgment against the insured defendant as a sanction.  
What can a carrier and/or the attorney do to avoid 
judgment against an absent insured defendant?  This article 
provides guidance on how to steer through those tricky  
waters.

Who Is The Client?

Identifying the client is the crucial first step in 
determining an attorney’s ethical options.  An attorney 
owes many of his ethical responsibilities to the client, 
including duties of competence, diligence, communication 
and confidentiality.  See ERs 1.1, 1.3, 1.4, 1.6.  Additionally, 
the attorney must always abide by a client’s decisions 
regarding the objectives of representation and whether 
to settle a matter.  ER 1.2(a).

Although an insurance carrier commonly provides a 
defense for its insured, the insured (not the carrier) is the 
attorney’s client.  The insured remains the client even 
when the carrier will pay a settlement or an ultimate 
judgment.  It is important to remember that the attorney-
client relationship is separate and distinct from any 
contractual right that a carrier might have regarding the  
defense or settlement decisions.  This should not be 
confused with situations where the attorney represents  
the carrier (e.g., to monitor another lawsuit or for purposes 
of intervention to protect its interests).

If the attorney and the insured defendant properly 
form an attorney-client relationship and comply with the 
ethical obligations inherent when a third party insurer pays 
the client’s legal expenses (see ER 1.8(f)), the attorney 
can proceed with making an appearance and defending 
the claims.  If, on the other hand, the insured defendant 
cannot be located, either initially or during the course of 
litigation, the carrier and/or the attorney need to consider 
different options.

Situation 1: Insured Defendant Cannot Be  
Found Prior To Filing An Answer

If the insured defendant cannot be found, the attorney 
has few options available to defend the insured.  To create 
an attorney-client relationship, there must be an attorney 
and a client.  In the insurance context, although the carrier 
often provides the services of a specific attorney, the 
relationship does not exist until the attorney and client 
both agree to the representation and its scope.  See ERs 
1.2(a), 1.4(a)-(b), 1.5(b), 1.8(f).  Thus, although a lawsuit 
may have been filed against an insured, an attorney cannot  
file an Answer or motion on behalf of the insured 
defendant before communicating with the insured.

The Disciplinary Commission of the Supreme Court 
of Arizona has found that an attorney who makes an 
appearance and files pleadings and papers on behalf of 
an absent client without the client’s knowledge or consent 
violates several ethical rules.  In re Huser, Ariz. Sup. Ct.  
Docket No. SB-00-0108-D (Jan. 12, 2001).  Without 
communicating with the potential client, the attorney could  
not possibly know the insured’s objectives (ER 1.2), and  
cannot inform the insured about the nature of the 
representation, provide the information necessary to give 
informed consent, or keep the client informed about the 
litigation (ER 1.4).  The potential client also could not 
have given informed consent regarding payment of fees 
and expenses by a third party.  See ERs 1.5(b), 1.8(f).  In  
fact, the attorney likely cannot even prepare with the 
requisite thoroughness to satisfy ER 1.1’s competence 
requirement.  If the attorney files a pleading or motion as 
counsel for the absent insured defendant, he would likely 
violate his responsibilities to the potential client, his Rule 
11 obligation to conduct a “reasonable inquiry” and to 
ensure that all statements made are “well grounded in 
fact,” and his duty of candor to the tribunal (ER 3.3).  
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The Current State of 
Notice of Claim Cases 
in Arizona
By Jennifer A. Baker

In 2007, the Arizona Supreme Court issued Deer 
Valley Unified School District No. 97 v. Houser, 214  
Ariz. 293, 152 P.3d 490 (2007), and ordered the dismissal 
of a complaint for failure to comply with the notice of 
claim statute, A.R.S. § 12-821.01(A).  Deer Valley gave 
public entities in Arizona new hope that state courts would  
strictly enforce the notice of claim requirements.   
Recently, however, the Arizona Court of Appeals has 
issued a series of opinions limiting Deer Valley and its 
applicability.  The Arizona Supreme Court has granted 
review in two of those cases, which will hopefully provide 
additional guidance to practitioners.   Until that time, the  
Court of Appeals case law will make it significantly more  
difficult for defendants to prevail in having claims 
dismissed for failure to comply with the notice of claim 
statute. 

In Arizona, plaintiffs bringing claims against a public 
entity must, within 180 days of accrual of their claim, file  
a notice of claim stating: (1) facts sufficient to permit the  
public entity to understand the basis of liability, (2) a 
specific amount for which the claim can be settled, and  
(3) the facts supporting the settlement amount.  See A.R.S. 
§ 12-821.01(A).  Notices that do not comply with the 
statute are barred.  The purposes of the notice of claim 
statute are to: (1) allow the public entity to investigate  
and assess liability, (2) permit the possibility of settlement 
prior to litigation, and (3) assist the public entity in financial  
planning and budgeting.

Although the plaintiff’s action in Deer Valley was 
dismissed because the notice failed to state a specific 
amount for which she would settle her claims, the court 
also addressed the “facts supporting” requirement.  The 
court explained that this element requires claimants to 
provide the public entity with a factual foundation to 
evaluate the claim, which “ensures the claimants will not 
demand unfounded amounts that constitute ‘quick and 
unrealistic exaggerated demands.’”  The court noted that 
the plaintiff’s notice did not provide “any facts supporting 
the claimed amounts.” 

Since Deer Valley, the Arizona Court of Appeals has  
published six opinions interpreting A.R.S. § 12-821.01(A).  
These cases, as a whole, severely limit the language in  

Deer Valley  addressing the “facts supporting” 
requirement.

City of Phoenix v. Fields

First, in City of Phoenix v. Fields, 219 Ariz. 88, 193 
P.3d 782 (Ct. App., as amended May 6, 2008), Division 
One held that the notice of claim statute applies to class 
actions and ordered dismissal where the notice failed to  
state a specific amount for which the claims could be 
settled.  The court also noted that claimants are not relieved  
of complying with the requirement of providing facts 
supporting the settlement amount simply because the 
governmental body may have information that would help  
the claimants calculate their damages.  

The Arizona Supreme Court granted review and heard 
oral arguments on November 6, 2008.  Although not raised  
by the parties or addressed in the Court of Appeals’ 
decision, the Supreme Court ordered supplemental briefing  
regarding whether the defendant waived its right to 
challenge the sufficiency of the notice of claim where  
the defendant waited four years to file its motion for 
summary judgment based on inadequacies in the notice 
of claim.  The Supreme Court has not yet issued an 
opinion.

Jones v. Cochise County

Next, Division Two issued its opinion in Jones v. 
Cochise County, 218 Ariz. 372, 187 P.3d 97 (Ct. App. 
June 30, 2008).  The notice of claim said counsel would 
“recommend” that his clients settle their claims for $4.5 
million and $1 million respectively, and that the “offer to  
settle” would be withdrawn 60 days after receipt of the  
claim.  The Jones court found that this language complied  
with A.R.S. § 12-821.01(A).  It also rejected the 
defendant’s argument that the notice contained “no 
explanation” regarding how the claimants reached their 
demand amount.  The court held that claimants are only 
required to provide a total amount, meaning notices do 
not need to provide a specific calculation for each basis  
or element of damage.  The court also found that the  
claimants supported their demand by providing  
descriptions of their medical expenses and physical 
injuries.

The Jones court did not stop there though.  It also 
placed the burden on the defendant to demonstrate in the 
record how the notice prevented it from evaluating the 

Continued on Page 10
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Greater Workers’  
Compensation 
Benefits Due to 
Misconduct?
By Charles G. Rehling

Would you believe that the workers’ compensation 
recipient may increase his or her monthly loss of earning 
capacity award through misconduct, even amounting to  
criminal activity?  Furthermore, such a worker may make  
no effort whatsoever to seek employment after an injury, 
yet still receive an award.  Is it time to revisit these 
inequities?

The Workers’ Compensation System

Workers’ compensation is a no-fault, three stage 
system.  This means that the worker’s negligence is 
irrelevant in determining entitlement to benefits.  Once  
an injury occurs, a worker may potentially pass through  
all three stages of the compensation system.  The first 
stage is called “temporary total disability,” which means 
that the worker is totally disabled from work.  The worker 
is paid two-thirds of the average monthly wage he or she 
was earning at the time of injury.  If released to light duty, 
either with less demanding physical requirements or fewer 
hours, the worker enters the second stage of “temporary 
partial disability.”  Compensation for this stage is paid at  
two-thirds of the difference between what the worker  
can earn and the average monthly wage.

When the worker reaches maximum medical 
improvement (MMI), in other words, when medical 
science can do nothing more to improve the underlying 
condition, the worker is found to be stationary and a 
determination is made as to whether he or she has suffered 
a “permanent impairment.”  This is the third stage of the  
workers’ compensation system.  Injuries involving a whole  
person “impairment” are called “unscheduled injuries” and  
compensation is based upon paying the injured worker 
55% of the difference between what he or she can earn 
and the average monthly wage set in the case.  Unless 
changes occur regarding the worker’s physical condition 
or earning capacity, this monthly award may continue for 
the remainder of the worker’s life.  

Duty to Mitigate Damages Following Injury

Since the development of our workers’ compensation 
system in this State, as in the tort system, an injured 

worker is obligated to mitigate his or her damages after 
an injury.  Hoffman v. Brophy, 61 Ariz. 307, 149 P.2d  
160 (1944).  This means the worker is obligated to make 
a good faith effort to look for work that is suitable in light 
of his or her injured condition.   Appellate case law has 
virtually eliminated this requirement, however, which has  
resulted in some workers engaging in misconduct as 
extreme as criminal acts in order to obtain permanent 
disability awards.

As in tort cases, an injured party is required to prove 
his or her damages.  This is called the burden of proof.  If  
a worker demonstrates that he or she has looked for work,  
no matter how feeble the effort, case law shifts the burden  
to the date-of-injury employer to demonstrate the 
availability of suitable work in the open, competitive labor 
market.  Here is where the mischief starts.  The injured 
worker typically makes no effort to seek employment 
after reaching MMI status.  He or she waits until the  
date-of-injury employer, through its labor market 
consultant, discloses jobs it believes to be “suitable” and  
“reasonably available.”  The first prong of this test, 
suitability, requires that the worker be able to perform all 
tasks of the job.  The second prong, availability, requires 
that the worker be able to reasonably compete for such 
jobs, in light of the number of openings and number of 
qualified applicants.

Battle of the Experts

Instead of independently contacting employers or 
applying in good faith to obtain the disclosed jobs, the 
injured worker employs a labor market consultant who 
tries to demonstrate some reason why the job is either  
not “suitable” or “reasonably available.”  The opposing 
labor market consultants may speak with others on behalf  
of the prospective employer and obtain different 
information.  Whether the resulting discrepancies are in  
good faith is irrelevant.  The point is that the injured worker  
is not attempting to find employment, but is instead 
attempting to avoid employment.

An additional problem is that both labor market  
experts contact the disclosed prospective employers in  
order to obtain the statistical information regarding 
availability.  This is a nuisance to these employers, 
heightened by the fact that the differing interpretations 
between the labor market consultants may cause these 
employer representatives to become involved in the 
contentious litigation. It does not take many of these 

Continued on Next Page



JS&H Reporter

5

JS&H  2901 N. Central Ave., Suite 800  Phoenix, AZ  (602) 263-1700  www.jshfirm.com

Quintero v. Rodgers
AZ Court of Appeals
Although a claim for punitive damages survives the 
plaintiff’s death, a claim for loss of enjoyment of life 
is precluded by the survival statute, as it is equivalent 
to a claim for pain and suffering.    

A Tumbling-T Ranches v. Flood Control District 
of Maricopa County
AZ Court of Appeals
A Damron/Morris agreement may be entered into 
based on an indemnity and hold-harmless agreement 
contained within a property easement.  Such 
agreements are not limited to the insurance contract 
context.
     
MT Builders, LLC v. Fisher Roofing, Inc. 
AZ Court of Appeals  
A general contractor may, after settling with the 
homeowner, obtain indemnity from a subcontractor 
so long as it proves the extent of the subcontractor’s 
fault.   

1800 Ocotillo, LLC v. The WLB Group, Inc.  
AZ Supreme Court
A contractual provision limiting a surveyor’s liability 
for negligent performance to an amount not exceeding 
the surveyor’s fees was not contrary to public policy 
because it did not eliminate, but instead only capped, 
liability at an amount that substantially preserved the 
contracting party’s interest in due care.   

Appellate Highlights

contacts before the prospective employers cease to 
cooperate with the process.

It is even more difficult to ascertain the “availability 
statistics” required by case law regarding the number of 
job openings and qualified applicants.  Most employers 
do not record and store this statistical information.  The 
reality of the job market is that large employers utilize  
temporary agencies to screen job applicants, while smaller  
employers often hire the first apparently qualified 
individual who responds to an advertised job opening.

In most instances, the labor market consultant 
employed by the injured worker does not canvass the 
labor market looking for jobs that the worker is capable 
of performing.  Rather, all efforts are devoted toward 
defeating the jobs disclosed by the date-of-injury 
employer’s expert.  How can this possibly be reconciled 
with the worker’s obligation to make an effort to mitigate 
his or her damages?  Some suggest that the burden of 

Havasupai Tribe v. Arizona Board of Regents
AZ Court of Appeals
The notice of claim statute, A.R.S. § 12-821.01, does 
not require a claimant to provide facts “sufficient” to 
prove the claim, nor does it require the claimant to 
make separate settlement demands on each alleged 
wrongdoer.

Vasquez v. State of Arizona
AZ Court of Appeals
In a wrongful death case, the notice of claim was  
found to be sufficient where the claimant provided 
“any fact” in support of the amount claimed, 
“regardless of how meager.” 

Harper v. Canyon Land Development
AZ Court of Appeals 
The six-month time limit for applying for relief under 
Arizona Rule of Procedure 60(c) does not apply to 
motions to set aside entry of default pursuant to Rule 
55(c), as Rule 60(c) only applies to “final judgments, 
orders or proceedings.”    

Continued on Page 11
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Confidentiality Pro-
visions in Settlement 
Agreements Raise 
Tax Questions
By Stephen A. Bullington

Plaintiff attorneys are increasingly balking at the 
inclusion of confidentiality provisions in settlement 
agreements, arguing that these clauses raise potential 
income tax consequences for their clients.  Reliance is  
placed on a decision by the tax court in Amos v. 
Commissioner, T.C. Memo 2003-329, which held that a 
substantial portion of a settlement paid by Dennis Rodman 
of the Chicago Bulls to a courtside cameraman to keep 
the settlement confidential must be allocated as taxable 
damages.  

During a Bulls basketball game on January 15, 1997, 
Rodman landed on a group of photographers, twisting his 
own ankle and causing minor injuries to Eugene Amos, a  
courtside TV cameraman.  After the collision, for good 
measure, Rodman kicked Amos in the groin.  Amos was 
treated at a local hospital and released.  Amos filed a  
police report alleging assault and reached a pre-trial  
settlement with Rodman for $200,000.  The settlement 
agreement contained a confidentiality provision that  
exclusively benefitted Mr. Rodman.  Under the 
confidentiality clause, Amos agreed to not defame 
Rodman, disclose the existence of the terms of the 
settlement agreement, publicize facts relating to the 
incident or assist in any criminal prosecution against 
Rodman with respect to the incident.  

Amos did not claim any of the settlement proceeds in 
his 1997 taxable income, reasoning that the damages arose 
from the physical injuries he sustained.  The IRS attempted 
to tax all but one dollar of the $200,000 settlement, 
contending that the settlement amount was compensation 
for the confidentiality agreement and not for Amos’ minor 
injuries.  Amos petitioned the tax court for relief.  The 
court found that the “dominant reason” for the settlement 
was to compensate Amos for his physical injuries, but  
also found that a significant portion of the compensation 
was payment for the detailed confidentiality agreement.  
The tax court concluded that 60% of the settlement was 
paid to Amos for his physical injuries, while the remaining 
40% was related to the confidentiality agreement.  This 
arbitrary decision by the tax court left Amos paying taxes 
on $80,000 of the settlement proceeds.  

Since the Amos decision, plaintiff attorneys have 
become increasingly concerned that confidentiality 
provisions expose their clients to potential tax 
consequences.  In light of this, plaintiff attorneys have 
employed a variety of tactics including: (1) refusing to 
enter into any confidentiality agreement; (2) insisting that 
the confidentiality provision contain language that either 
no consideration is being given for the confidentiality 
provision or that an extremely nominal amount (i.e. $1) 
represents the consideration for the provision; and/or (3) 
requiring clear language in the confidentiality clause that 
both sides share in the benefits and burdens of maintaining 
confidentiality (reciprocal agreement).  

From the defendant’s perspective, when confidentiality 
is deemed necessary, it is essential to convey this to the  
plaintiff at the outset of negotiations.  Insisting on 
confidentiality after the amount of the settlement is 
negotiated allows a plaintiff to refuse confidentiality or to  
insist on additional compensation for such a covenant.   
The burden of raising the issue of potential tax  
consequences of the confidentiality provision falls squarely 
on the plaintiff’s attorney.  Agreeing that no portion of the 
settlement proceeds are being paid for the confidentiality 
provision is not a viable option for a defendant.  Arguably, 
since no consideration is being paid, the covenant is not 
binding and enforceable.  Similarly, if only a nominal sum  
(i.e. $1) is designated as the compensation for the 
confidentiality provision, this amount may be deemed the  
damage allowable if the covenant is breached by the 
plaintiff.  From the defendant’s perspective, the most 
viable alternative  is to include language in the agreement 
that the confidentiality provision is a reciprocal agreement 
that imposes burdens upon and affords benefits to both 
parties. 
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1  International Organization for Standardization: International Standards for Business, Government and Society.  

Risk Management  
101
By Kevin K. Broerman

We have all run into the painful 
situation of resolving a case, claim 
or controversy that we know has 

absolutely no basis in reality.  The question becomes, did 
we see this decision coming and plan for the pathway to 
saying “yes” under less than ideal conditions?  

If we had the foresight to see the decision and the 
merits of the decision to be made, then we appropriately 
performed risk management.  If not, maybe a little  
refresher on risk assessment and management is in order.

Risk management is “the systematic application of 
management policies, procedures, and practices to the 
task of analyzing, evaluating and controlling risk.” See 
ISO1 14971:2000, Application of Risk Management to 
Medical Devices.  According to “Risk Assessment and 
Management,” by Project and Process Professionals, risk 
management encompasses four relatively easy steps:

1.	 Identifying risk;
2.	 Quantifying the risk;
3.	 Planning for the risk; and
4.	 Monitoring and managing the risk.

1.	 Identifying Risk.

Basically, we are looking for an event or an action  
that causes a problem.  This can be as simple as just 
thinking about what can go wrong.  Sometimes identifying 
potential risk is best done by brainstorming the issue, 
project or action.  For example, in charting the course for 
litigation, potential pitfalls and merits of a case must be 
analyzed and identified.  That one “less than hospitable” 
e-mail that taints the rosy complexion of a critical individual  
could become an event or action that causes a problem 
(ie: a risk).

2.	 Quantifying the Risk.

This can also be described as assessing the risk for 
its probable impact.  In other words, how significant is 
the risk?  What is its most likely impact on the case or 
controversy?  In the example of the e-mail described 
above, is it the “smoking gun,” or can it be explained as  
some innocuous event of little or no impact?  The 

importance of quantifying and assessing the risk cannot 
be overstated.  This critical element of risk management 
allows a prompt evaluation of the claim or case, and its 
potential longevity.  This step in risk analysis should 
incorporate the impact both from a damages and liability 
perspective. See Work Cover of New South Wales, “Risk 
Management Q1 - What is Risk Management.”  

3.	 Planning for the Risk.

Planning for the risk requires a conscious effort to 
ascertain “triggers” for each risk and potential proactive 
contingency plans for those risks.  See “Risk Assessment 
and Management,” supra.  This is a time consuming task, 
and risks should be prioritized for addressing the largest 
risks first.

Finding the trigger of the risk is as easy as looking  
for the likeliest cause of the risk.  In the ongoing example 
of the e-mail, the likeliest cause could be the office hot  
head or prankster/jokester who might shoot off a quick  
e-mail without giving thought to the eventual ramifications.  
In an office situation, such triggers may be easily  
identified.  In a more complex controversy, project or 
litigation, risk triggers may be more difficult to define.  In  
complex scenarios, one should try to find the most probable  
trigger and make an educated guess as to its potential 
occurrence.  Again, this may entail some brainstorming 
that includes a frank session of “What if this, then that 
occurs?” 

Once various triggers are identified, a plan to address 
them must be implemented or discussed.  This plan could 
be a list of actions to be taken to decrease the likelihood 
of the problem occurring.  Another plan could be training 
employees to lessen the potential for the risk occurring at  
all.  Effective use of policies and procedures clearly is 
one of the least intrusive and most economical ways to 
address these concerns.

Another option is creating a contingency plan to 
respond to a risk that is triggered.  This could include 
assigning additional resources to compensate for the risk 
that now has occurred.  In litigation, this could result from 
a particular witness’ testimony changing the complexion 
of the case from a low risk to a high risk situation.

Continued on Page 13
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FORECLOSURES continued from Page 1

the event of a default.  Over the past 30 years, deeds of 
trust have become the predominant security instrument, 
and mortgages have all but disappeared.

Arizona has separate statutory schemes for  
mortgages and deeds of trust, and while the schemes are 
similar, there are some critical differences with regard to 
anti-deficiency protection.

ANTI-DEFICIENCY PROTECTION

Arizona’s anti-deficiency statutes are designed to 
protect homeowners against the “double-whammy” of 
losing not only their homes, but also their personal assets, 
in the event of a default.  The statutes, where applicable, 
provide that the lender’s only recourse in the event of a 
default is to sell the home, and the lender cannot pursue 
the borrower’s other assets even if the proceeds from  
the sale are insufficient to satisfy the debt.

As noted above, Arizona has one anti-deficiency 
statute that applies to mortgages and another that applies 
to deeds of trust.  The most important difference between 
the two anti-deficiency statutes is that whereas only 
“purchase money” mortgages (i.e. loans that are used to 
fund the purchase of the trust property) are entitled to 
anti-deficiency protection, all deeds of trust are entitled 
to protection.

In sum, if a lender loans money and secures that loan 
with a deed of trust--even if it’s a second or third position 

Continued on Next Page

COVETING continued from Page 1

While still employed at Security Title, Ms. Pope began 
directing other escrow officers to transfer escrow files 
to Talon.  After Pope had a telephone conference with 
an attorney affiliated with First American, Pope became 
concerned she may be sued by Security Title.  To ease 
her concerns, First American told Pope that she would 
be indemnified “against anything.”  

Security Title learned of Pope’s intent to join First 
American and fired her.  Approximately thirty-five Branch  
66 employees left with Pope.  Pope also directed pending  
Security Title escrow files to be copied so they could be  
moved to Talon.  After files were copied, Pope 
recommended the employees take them to their homes 
so Security Title would not discover them.

Security Title filed a Complaint against Pope and First  
American alleging breach of fiduciary duty.  At trial, the  
jury found that Pope had breached her duty to Security  
Title and that First American aided and abetted Pope’s 
breach.  It awarded Security Title $6.3 million in 
compensatory damages and $35.2 million in punitive 
damages.  Of the total award, $35 million was against 
First American and $200,000 was against Pope.

The Superior Court set aside the jury’s award of 
punitive damages against First American in its entirety, 
and Security Title appealed.  The Arizona Court of Appeals  
reversed, finding there was sufficient evidence to support 
the jury’s award of punitive damages against First 
American.  The Court found evidence demonstrated that 
in aiding and abetting Pope’s wrongful solicitation of 
Security Title’s employees, First American consciously 
disregarded the fact that its actions would pose a 
substantial risk of significant harm to Security Title.  

First American argued that its actions did not merit 
punitive damages because its conduct “never amounted 
to anything more than competitive business practices 
prevalent in the tile insurance industry.”  Security Title,  
2008 WL 2895939 at *18.  The Court rejected this 
argument and found that there was no privilege to compete  
by unlawful means.  The Court also rejected First 
American’s position that punitive damages could not be  
recovered by one commercial enterprise on a claim 
brought against another commercial enterprise.

Although the Court of Appeals reinstated the jury’s 
award of punitive damages, it nevertheless found the 
amount of punitive damages against First American to be  
unconstitutionally excessive.  The Court noted that in this  

case, the ratio between compensatory and punitive 
damages against First American was 5.7 to 1.  It held  
that a punitive damages award of more than five times  
the compensatory damages was unconstitutionally 
excessive and instructed that when compensatory 
damages are substantial, a punitive damage award must 
be consistent with the compensatory award.   Because  
the award against First American did not meet this criteria, 
the Court of Appeals reduced the punitive damage award 
to $6.1 million.

Security Title provides additional, necessary guidance 
in the area of punitive damages that will assist lower courts  
and defense counsel in assessing the availability and 
reasonableness of such awards in future cases. 
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deed of trust, and even if the proceeds of the loan weren’t 
used to purchase the property--the lender is statutorily 
prohibited from selling the property at a trustee’s sale 
and then pursuing a deficiency against the borrower.  
Put another way, the borrower can walk away from the 
home, and from the related loan obligations, without any 
personal exposure. 

EXCEPTIONS TO ANTI-DEFICIENCY 
PROTECTION

A. 	 Does the Property Qualify for Protection?  

Under both the mortgage anti-deficiency statute and  
the deed of trust anti-deficiency statute, the property 
securing the loan must meet certain criteria for the 
protection to apply.  Specifically, the property must be 
“two and one-half acres or less which is limited to and 
utilized for either a single one-family dwelling or a single  
two-family dwelling…”  One important aspect of this  
description, from the lender’s perspective, is the 
requirement that the property actually be “utilized” as a  
dwelling.  In Mid Kansas. Fed. Sav. & Loan Ass’n v. 
Dynamic Development Corp., 167 Ariz. 122, 804 P.2d.  
1310 (1991), the Arizona Supreme Court held that property 
is not “utilized as a dwelling” when it is unfinished, has 
never been lived in, and is being held for sale to its first 
occupant who has no intent to ever occupy the property.

B.	 Was the Property “Sold Pursuant to the Trustee’s 
Power of Sale”? 

A second “exception” to the anti-deficiency statute 
relates to the method of foreclosure.  The anti-deficiency 
statute applicable to deeds of trust is very specific; it 
provides that the protection is only applicable if the trust 
property is “sold pursuant to the trustee’s power of sale.”   
A holder of a deed of trust, however, is not required to 
foreclose through a trustee’s sale, but instead has the 
option of treating the deed of trust like a mortgage and 
foreclosing judicially (i.e. by filing a lawsuit).  See A.R.S. 
33-807(A).  Because the anti-deficiency statute applicable 
to deeds of trust only applies where the property is 
foreclosed pursuant to a trustee’s sale, foreclosing via 
judicial foreclosure allows lenders, with one important 
caveat, to circumvent the statutory protection and pursue 
the borrower’s assets.  See Baker v Gardner, 160 Ariz. 
98, 770 P.2d 766 (1988).

The option to foreclose judicially is very important 
and useful when a lender has a non purchase-money deed  
of trust (e.g., a line of credit used to pay off credit card 
debt), but not important or useful when a lender has a 
purchase-money deed of trust.  The reason is that if a 
lender elects to treat a deed of trust like a mortgage and 
forecloses judicially, the deed of trust is subject to the 
anti-deficiency statute applicable to mortgages, which 
prohibits deficiencies on purchase money loans.  Where, 
therefore, a lender has a purchase-money deed of trust,  
the loan is entitled to anti-deficiency protection regardless 
of whether the lender forecloses through a trustee’s sale  
or via judicial foreclosure.  Where, conversely, a lender  
has a non purchase-money deed of trust, a judicial 
foreclosure effectively eliminates the anti-deficiency 
protection, and allows the lender to pursue the borrower. 

One final note:  judicial foreclosures are typically more  
expensive and time-consuming than trustee’s sales, and  
the statutes governing judicial foreclosures give the 
borrower rights that don’t exist in connection with trustee’s  
sales.  Most important among those rights is the right of 
redemption.  Simply stated, where a lender forecloses 
judicially, the borrower has the right to “redeem”  by paying  
the balance owed at any time up to six months after the 
sale.  If a borrower redeems, the sale is canceled (or 
voided if it has already occurred), and the borrower keeps 
the home.

CONCLUSION

In sum, if a loan is secured by a deed of trust on 
qualifying property, the lender cannot pursue the 
borrower’s personal assets and has recourse only against 
the property, unless the loan is non purchase-money and 
the loan is foreclosed judicially rather than at a trustee’s 
sale. 

FORECLOSURES continued from Page 8
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CLAIM CASES continued from Page 3

claims and assessing the possibility of settlement.   And it  
held that the defendant waived by conduct its right to  
attack the validity of the notice of claim where the 
defendant actively participated in discovery by providing 
disclosure statements, noticing and taking depositions, and  
answering interrogatories.  The court found this conduct 
“inconsistent with an intention to assert the notice of claim 
defense” because if the notice was “so patently deficient,” 
the defendant should have known so immediately and 
promptly raised the issue.

The defendant’s petition for review is currently pending  
before the Supreme Court.

Backus v. State

Not long after Jones, Division One issued an opinion 
applying the “facts supporting” requirement of A.R.S. § 
12-821.01.  In Backus v. State, 534 Ariz. Adv. Rep. 26 
(Ct. App. July 17, 2008), the court interpreted the notice 
of claim statute in consolidated wrongful death appeals.  
The first notice was filed by the decedent’s daughter, stated 
her father died at the age of 58, and demanded $500,000 
based on his life expectancy.  The second notice was 
filed by the decedent’s mother on behalf of herself and 
the decedent’s six children and stated the claims could be 
resolved for $2 million.  

The court held that although it would be “preferable” 
for the notices to contain additional information - such as  
a description of the relationship between the decedent 
and claimants - “any facts”. . . “regardless of how 
meager” are sufficient to fulfill the “facts supporting” 
requirement.  The court noted, however, that a “one size 
fits all” approach for notice of claims is inappropriate, as  
the facts supporting a claim for general damages in a 
wrongful death case differ from a personal injury claim 
with specific damages.  The court also stated that Deer 
Valley “provides no guidance on what may or may not be  
sufficient facts beyond the one narrow circumstance of 
no facts at all.”  Backus, like Jones, placed the burden  
on the public entity to request more information if 
necessary to evaluate the demand.  Thus, under Backus,  
at least in the context of wrongful death claims, a notice 
that merely states the decedent died prematurely and that  
he or she was survived by a statutory beneficiary is 
sufficient to comply with A.R.S. § 12-821.01(A).  

The Supreme Court granted review, and oral  
arguments were heard on January 8, 2009.

Yollin v. City of Glendale, Vasquez v. State, and 
Havasupai Tribe v. ABOR

Following Backus, the Court of Appeals issued three 
more notice of claims opinions, holding that the notices 
complied with the “facts supporting” requirement.  See 
Yollin v. City of Glendale, 219 Ariz. 24 (Ct. App. Aug.  
5, 2008); Vasquez v. State, 2008 WL 4402922 (Ct. App. 
Sept. 29, 2008); Havasupai Tribe v. Arizona Board of 
Regents, 2008 WL 5047641 (Ct. App. Nov. 28, 2008).  In  
each case, the Court treated the appeal as one from a  
ruling on a motion for summary judgment because the  
notices were not part of the pleadings.  Consistent 
throughout these opinions was the Court of Appeals’ belief 
that the burden is on the public entity to request additional 
information if needed and to affirmatively demonstrate 
how the notice prevented it from evaluating the claim or 
pursuing a settlement.  

Additionally, the Court in these cases was adamant 
that A.R.S. § 12-821.01(A) does not require the claimant: 
1) to provide “sufficient” facts to support the settlement 
amount, 2) to itemize his damages, 3) to set forth the 
theories supporting the claimed amount, and/or 4) to set 
forth every possible fact supporting his offer.  In Yollin,  
for example, the claimant did not provide an exact figure  
of lost wages, but described his prior employment, 
provided evidence of his inability to continue working, and 
described his injuries.  The court held that this adequately 
complied with the “facts supporting” requirement.

Judge Thompson dissented in Havasupai Tribe,  
stating that Backus was wrongly decided.  Judge 
Thompson opined that the “facts supporting” requirement 
means “the supporting facts must logically relate to the 
incidence, nature, and severity of the damages suffered 
by the claimants.”  Judge Thompson would have affirmed 
the trial court’s ruling that the notice of claim contained 
“no explanation whatsoever” regarding how the claimants 
came up with their demand.

Conclusion

These Court of Appeals opinions highlight several 
issues that the Arizona Supreme Court should address 
regarding notices of claim.  These include identifying the 
proper standard of review, whether the right to challenge 
a notice of claim can be waived, and what burden a 
defendant bears if it believes a notice does not comply 
with A.R.S. § 12-821.01.  Most importantly, additional 
guidance is needed from the Supreme Court regarding 

Continued on Next Page
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WORKERS’  continued from Page 5

going forward with the evidence should never shift to the  
defendant employer, as it allows the unmotivated injured 
worker to unfairly maximize his or her earning capacity 
award.

Benefitting From Misconduct

It may surprise some to learn that an injured worker 
may benefit from personal, even criminal, misconduct to 
obtain a loss of earning capacity award.  If the injured 
worker returns to work with the date-of-injury employer 
earning sums equal to or greater than his or her date-of-
injury wage, no permanent compensation benefits would 
be paid under the workers’ compensation case because  
the worker has suffered no “loss of earning capacity.”  
Case law creates a rebuttable presumption that the post-
injury earnings are commensurate with the worker’s 
earning capacity.  In other words, the return to work with  
no loss of earning capacity suggests that the worker  
retains the ability to earn such sums.  

Assume, however, that the worker then engages in 
misconduct which is so extreme as to be criminal, and 
which violates company policy pertaining to misconduct.  
When fired, the worker petitions to rearrange his or her  
workers’ compensation benefits due to the loss of 
employment.  Under the current Arizona case law, the 
worker may indeed rearrange his or her benefits and  
obtain a permanent award in these circumstances. See  
Arizona Department of Public Safety v. Industrial 
Commission, 176 Ariz. 318, 861 P.2d 603 (1993).  Because 
the workers’ compensation system is “no fault,” act(s) of  
misconduct do not cause a forfeiture of workers’ 
compensation benefits. Id.  Rather, the issue, according 
to the Court, is one of causation.  If after termination, the  
worker is cast upon the open, competitive labor market 
and the industrial injury contributes to a loss of earning 
capacity, compensation benefits may be payable.  This 
ignores the fact that it was the worker’s criminal 
misconduct, not the industrial injury, which caused the 
employment termination.  Furthermore, how can an act  

of misconduct rebut the presumption that the earnings 
were commensurate with the injured worker’s earning 
capacity?  Note that the misconduct need not be criminal 
for this to occur.  The misconduct may range from multiple 
instances of poor attendance or insubordination, to 
abandonment of employment, to a criminal conviction.  

Former House Bill 2829

In the last session of the Arizona State Legislature, a  
bill was proposed that would have allowed Industrial 
Commission judges to consider misconduct of the 
individual in awarding or not awarding benefits. See House  
Bill 2829, Forty-eighth Legislature, Second Regular 
Session (2008).  The misconduct rules from the 
unemployment statutes were utilized in order to specify 
the acts of misconduct that could cause a reduction or 
forfeiture of workers’ compensation benefits.  These 
proposed amendments were vigorously opposed by 
plaintiff and labor interests who claimed that: 1) a worker 
should not be punished for the rest of his or her life for  
one simple act of misconduct, and 2) the Industrial 
Commission should not become a tribunal that litigates 
misconduct issues occurring in unemployment cases.  
Respectfully, these arguments do not address the problem.  
By shifting the burden of proof to the defendant employer 
and ending the responsibility of the injured worker to 
mitigate his or her damages, individuals who make no  
effort to seek employment and/or engage in acts of 
misconduct may nonetheless sabotage the re-employment 
efforts made by the date-of-injury employer and receive 
a permanent disability award.

Recommendations

If a worker loses a job due to misconduct, the  
Industrial Commission should be able to consider the 
circumstances of the misconduct and job termination in  
order to determine the propriety of an award of benefits.   
The injured worker should remain obligated to  
demonstrate continuing efforts to seek employment 
throughout the loss of earning capacity process in 
satisfaction of his or her obligation to mitigate damages.  
Furthermore, the requirement that the burden shift to the  
employer to demonstrate suitable and available work not 
only creates the potential for mischief, but is inconsistent 
with the realities of the job marketplace, as employers do  
not keep this statistical information or utilize it to hire 
workers.  The issue of misconduct in the workers’ 
compensation context should be revisited by our 
legislature and appellate courts, so these inequities can 
be addressed and hopefully eliminated. 

CLAIM CASES  continued from Previous Page

what is required to comply with the “facts supporting” 
the settlement demand requirement.  By granting review 
in Backus and Fields, it is hopeful that many, if not all, of  
these concerns will be addressed.
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DILEMMA continued from Page 2

So what can an attorney do under the circumstances?  
There are two recommended courses of action.  First, 
defense counsel could contact plaintiff’s counsel and 
explain the situation.  The defense attorney has no 
confidentiality or attorney-client privilege issues at this 
point because there is no attorney-client relationship.  
Defense counsel should explain that the carrier referred 
the case but they cannot locate the insured defendant.  
Defense counsel should request an agreement that plaintiff 
will not seek a default judgment for a certain period of 
time to allow defense counsel additional time to locate 
the insured defendant.

If plaintiff decides to move forward on a default or it  
becomes apparent that the insured defendant will not be  
located, then the carrier may move to intervene (and 
submit a proposed Answer).  Although the carrier is not 
an original party to the action, it certainly has an interest 
in the outcome.  The carrier likely has a contractual right 
to settle claims and control the defense pursuant to its 
insurance agreement with the defendant.  Thus, Rule 24  
of the Arizona Rules of Civil Procedure supports the  
carrier’s intervention to defend its interests.  The originally 
retained defense counsel can probably represent the 
insurance carrier under these circumstances.  Any 
potential conflicts between the carrier and the insured 
defendant would not apply to defense counsel because 
counsel had not yet formed an attorney-client relationship 
with the insured defendant.

Situation 2: Client Disappears During Course  
of Representation

A similar, but different, analysis applies when a client 
disappears during litigation.  In this situation, an attorney-
client relationship may have been formed and a written 
fee agreement provided.  The insured defendant may have 
also granted any necessary informed consents, provided 
his version of events, and verified an Answer, disclosure 
statement, and/or discovery responses.  The insured may 
even have provided settlement authority or ceded the 
authority to settle within policy limits to the carrier.

In very limited situations, the lawyer might be able to  
continue representing the absent client.  To do so, the 
insured defendant must have already approved all 
discovery responses and disclosures.  No outstanding 
discovery requests requiring the defendant’s authority or 
participation (e.g., his deposition or trial testimony) could 
exist.  And the client must have provided clear settlement 

authority to the attorney in a manner that would rise to  
the level of informed consent.  Even then, the attorney 
must be mindful to fully disclose the situation to the court 
and opposing counsel.

In the vast majority of cases, however, these perfect 
conditions will not exist.  After the client disappears, the 
attorney cannot respond to discovery requests without 
consulting and communicating with the client.  It will be  
impossible to produce the client for deposition or trial 
testimony.  In such circumstances, the State Bar of Arizona 
Ethics Committee considers the attorney to have little 
choice but to withdraw.  See, e.g., Ethics Ops. 01-08, 
80-11.  Before seeking withdrawal, however, the attorney 
must be mindful to exhaust all reasonable possibilities to 
make communication.  See Ethics Op. 01-08.  

Without clear settlement authority, it will also be 
difficult to ethically settle the case on behalf of the absent 
client.  ER 1.2(a) states that attorneys “shall abide by a 
client’s decision whether to settle a matter.”  And ER 
1.2(c) precludes attorneys from limiting the scope of 
representation without informed consent.  Based on these 

Announcements &
Speaking Engagements

JS&H is pleased to announce that David L. Stout, 
Jr. has joined the firm as an associate.

A. Melvin McDonald has become a Fellow of the 
American College of Trial Lawyers, one of the 
premier legal associations in America.

Russell Yurk will be a presenter at the State Bar 
of Arizona’s CLE seminar “Ethics 911: Inside the 
Ethics Hotline” on January 21, 2009.

Donald L. Myles, Jr. was a presenter at the State 
Bar of Arizona’s CLE seminar “Punitive Damages: 
Lawyer Perspectives on the U.S. Supreme Court’s 
Evolving Jurisprudence Regarding Excessive 
Punitive Damages” on December 12, 2008.

Continued on Next Page
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4.	 Monitoring and Managing the Risk.

Once the risk has been identified, quantified, and 
planned for, all that is left is to monitor and manage the 
potential problem.  One way is through regular meetings 
with individuals responsible for addressing or handling 
ongoing activities that could create the risk.  For active 
claims and litigation, this could entail a monthly meeting 
to monitor the progress of the case or claim.  It also could 
involve generating regular reports updating the risk 
analysis based on events that have occurred over a given 
period of time, or based on one significant event that has 
impacted the risk level.  

With pre-planning and thought, most risks can be 
assessed and managed.  Some risks cannot be eliminated  
or mitigated in their entirety, however, and must 
unfortunately be accepted as part of the ongoing 
controversy, claim or litigation.  Such necessary “risk 
acceptance” can also result from good risk management.

For more recommendations on managing risks, see 
Dorfman, Mark, Introduction to Risk Management and 
Insurance, Englewood Cliffs, N.J: Prentice Hall (9th ed.  
2007); ISO/IEC Guide 73:2002, Risk management-
Vocabulary  (2002); and ISO/DIS 31000, Risk  
Management - -Pr inc ip les  and  gu ide l ines  on  
implementation (2009). 

RISK MANAGEMENT continued from Page 7

directives, the State Bar of Arizona Ethics Committee  
has advised that a client cannot contractually surrender  
his settlement rights.  See Ethics Op. 06-07.  The attorney’s 
ethical limitations on settlement exist regardless of any 
contractual right the carrier may possess to settle the case.  
In the end, the attorney is ethically responsible to his or 
her client, the insured defendant, and not the insurance 
carrier.

The proper course of action here will almost always 
require defense counsel to withdraw from representing 
the absent insured defendant.  Just as in the first scenario, 
however, the insurer may move to intervene to defend its  
interests.  After withdrawing from representing the 
insured, defense counsel may still be able to represent an  
intervening insurer if there are no prohibitive conflicts of  
interest.  If the insurer successfully intervenes, it can 
continue defending the claims against its insured.  This 
option should protect the insurer from liability for a default  
judgment while also protecting the overall interests of the 
insurer and the absent client. 

DILEMMA continued from Previous Page
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