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The independent medical examination (IME), governed by
Ariz. R. Civ. P. 35, is a staple of personal injury defense.
Under the well-known rule, a defendant can compel a
medical examination of the plaintiff who is claiming
physical or psychological injuries. Most defense
attorneys quickly learn that this discovery tool is often
critical to defend against a plaintiff’s allegations of
injuries and damages. 

As of late, plaintiff attorneys have argued that Rule 35(d)
(2) obligates opposing counsel to produce “the
examiner’s report, like reports of the same condition, and
written or recorded notes from the examination.” In other
words, plaintiff attorneys are requesting production of
the examiner’s “like reports” from earlier examinations of
other litigants. Such a request begs a number of
questions. For instance, who pays for the examiner to
perform a review of previous reports? And what exactly
constitutes a “like report”? Is an examiner compelled to
look for “like reports” of all lower back injuries? Or just 

lower back injuries involving compression fractures?
Finally, if “like reports” are produced, is discovery allowed
regarding the previous examinee’s medical records and
related documents? 

The most common interpretation of the rule, at least
amongst defense attorneys, is that the defendant must
deliver “like reports” of all earlier examinations of the
plaintiff. On the other hand, a growing number of plaintiff
attorneys have advocated for a much broader
interpretation of Rule 35(d)(2), which would include “like
reports” of the same condition in individuals other than
the examined party. Presumably, plaintiff attorneys could
use such reports to establish the IME physician’s bias,
especially when dealing with physicians who are
predominately retained by defense attorneys. If their
interpretation of “like reports” under Rule 35(d)(2) is
accepted, it would make IMEs cost-prohibitive and
unnecessarily expand the scope of litigation.





Rule 26.1(d) sets forth the information that
parties must disclose regarding the experts
that they intend to use at trial. The expert’s
prior reports concerning other examinees is
not on this exhaustive list. In fact, federal
courts have held that “conclusions and
opinions offered in unrelated litigation do not
fall within the scope of Rule 26 discovery and
would unnecessarily burden litigation with pre-
trial inquiry into facts and issues wholly
irrelevant to the case at hand.”

Until there is binding precedent regarding the
interpretation of “like reports” under Rule 35(d)(2) in
Arizona, disputes regarding the same will likely
continue. However, by focusing on the limitations set
forth in Rule 26, using favorable case law from other
jurisdictions (particularly Howard v. Wal-Mart Stores
East, LP), and taking a reasoned approach to
discovery, defense attorneys can increase the chance
of obtaining a favorable result when a dispute over
“like reports” arises.  

Conclusion
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Even when Arizona Courts agree with defense
counsel and hold that Rule 35(d)(2) does not extend
to “like reports” of other examinees, plaintiff’s counsel
may argue that these reports are nonetheless
discoverable under Rule 26(b) for impeachment and
bias. There are several arguments that defense
counsel should consider when responding.

It is illogical to conclude that the Arizona Rules of
Civil Procedure require physicians with an active
clinical practice to perform a report-by-report review,
especially in light of the “proportionality” requirement
of Rule 26(b)(1), discussed below. 

Related Issues Under Rule 26, Ariz. R. Civ. P.

Rule 26(b)(1) limits discovery to non-
privileged matters that are relevant to any
party’s claim or defense. Using the previous
example of 600 IME reports performed in a
three-year period, it is doubtful that those
reports concerning prior examinees would
have any relevance to the case at hand or the
doctor’s credibility. Moreover, if previous IME
reports are to be produced, then discovery into
the previous examinee’s medical records
should be permitted. Creating numerous “case
within a case” scenarios would be terribly
inefficient.

Rule 26(b)(1) also limits discovery to being
proportional to the needs of the case.
Assuming that the request for “like reports” is
to explore bias, then the related expense does
not justify the burden of forcing physicians to
sift through previous reports. Instead,
Plaintiff’s counsel can explore bias by cross-
examining the physician at trial regarding: (1)
the percent of their work related to defense
IMEs, (2) the frequency with which they have
been hired by the particular defense counsel,
and (3) the fees that the physician charges for
IMEs. 


